Summons No SD1438/05

Return Day 6th December 2005

Calling Date 9th December 2005

NOTE OF PROPOSED DEFENSE

1. The Defenders highlight the proceedings pending in the Scottish Executive, beginning on the 7th December 2005, to complete an updated Public Inquiry (including the supporting Multi-Modal Transport Study yet completed) as sufficient reason for delaying the court’s proceedings regarding the dispute over Summons Claim SD1437/05 until the completion of said Public Inquiry.  The Defenders’ challenge is directly dependent on information to be produced during the said Executive proceedings, thus the Defenders’ competency will be compromised if they are required to dispute the Pursuers’ claim prior to the completion of said Public Inquiry.
2. The activities surrounding the proposed construction A68 Dalkeith Northern Bypass that are being advocated by the Pursuers of Summons No. SD1437/05 (the Scottish Ministers) are extremely negligent.

The Defenders are ensuring that public interests are not undermined while the case against the Pursuers’ negligence is carried out.  Due to the fact that the Pursuers have continually ignored the numerous objections lodged by the public against their proposed activities, the Defenders believe that it is their civic duty to undertake peaceful civil disobedience in opposition to the Pursuers’ contempt for public interests and social justice.

The Defenders must defer to the qualified opinion of the Honorable Judge to consider the criminality of the Pursuers’ negligence.

3. The Defenders stress their claim that they are acting in accord to protect public interests.  This service is being provided in order to halt the negligent behavior of the Pursuers until a proper assessment of the Pursuers’ activities (see above detailed proceedings pending) is completed.

The Defenders provide the following legal evidence of the Pursuers’ negligence for the Honorable Judge to consider the criminality of said negligence:

· The Executive concluded in its Strategic Roads Review in 1999 that the A68 Dalkeith Bypass should be held in abeyance until the completion of a Multi-Modal Transport Study (to be completed in 2006).

· The need for the road was measured on a 1988 Network Evaluation from Surveys & Assignment (NESA) model, updated to 1991. This was prior to the building of the A7 Dalkeith bypass and the dualling of the A1, and it of course does not take into consideration the reopening of the Borders Rail Link (the ‘Waverly Line’).  The purpose of completing a Multi-Modal Transport study is to consider the potential need for the A68 Dalkeith Bypass (and other road projects) with regards to the overall changes to the transport structure.  No study to date has considered the said changes to the transport structure and the resulting need for the proposed bypass.
· The only Local Public Inquiry to consider the construction of the A68 Dalkeith Bypass and its routing was carried out in 1992.  In 1996, a Local Public Inquiry was carried out to consider the potential dualling of the bypass; numerous objections to bypass’s construction and routing from this inquiry were ignored as being outside the remit of the inquiry.

· Planning permission was granted in 1993 for the A68 Dalkeith Bypass based on a weak Environmental Appraisal carried out in 1992.  This appraisal did not comply with statutory regulations for Environmental Impact Assessments laid out in 1988 (85/337/EEC).  In 1999, regulations for Environmental Impact Assessments were further tightened, and these should be taken into consideration. 
· The woodland areas in Dalkeith Country Park through which the proposed bypass would pass are noted as sites of bat roosting and hibernation.  A bat survey was carried out by Scottish Natural Heritage in 1993 with regards to this.  However, a more recent survey has not been completed.  Scottish Natural Heritage was contacted only months ago to provide consultation, and a new survey was deemed necessary.  This survey is planned, but since the hibernation of the bats has already begun this survey cannot be completed until the spring breeding season.

· The A68 Dalkeith Bypass was granted approval when the price of construction was suggested at £22 million.  The current estimated cost is £40 million, and there is no evidence to suggest this represents best value for taxpayers in terms of transport options for the area, especially acknowledging that the Multi-Modal Transport Study promised during the Strategic Roads Review in 1999 has never been carried out.

· It is also clear that the Executive is ill prepared to proceed with this project. Planning permission for the removal of the historically listed wall along Salters Road has lapsed.  Furthermore, planning permission for the settlement ponds necessary for the road works has yet to be applied for nor has the land they will be on been purchased.  The potential environmental consequences of these ponds have never been given consideration in any assessments completed to date.

· Improved air quality and decreased traffic congestion in Dalkeith town-centre have been cited as major evidence supporting the bypass.  However, the impact of the bypass on traffic flow and air quality out with Dalkeith has never been fully considered through an environmental assessment.  The Strategic Roads Review in 1999 concluded that though the A68 Bypass would have ‘noise and air quality benefits’ there would be ‘generally negative ratings on the other environmental factors including global air quality, water, ecology, visual impacts, heritage and landscape character’.
· Since the renewal of the A68 Dalkeith Bypass project this year, there have been numerous objections stated by the public. Over 2,500 people lodged letters of complaint to their MSPs. To date, 1632 people have signed a petition calling for an updated Public Enquiry and Environmental Impact Assessment to be carried out before further consideration of the proposed bypass.
Application For Service of a Third Party Notice

The Defenders request the court to grant warrant for service of a third party notice on the following party:

Name:  Tavish Scott MSP 

Address:
171 Commercial Street


Telephone: 01595 690044



Lerwick



Shetland



ZE1 0HX

The reason the Defenders wish a third party notice to be served on the party mentioned above is as follows:

1. It is the Defenders’ opinion that Tavish Scott, serving in his role as Scottish Minister for Transport and Telecommunications, is amenable to knowledge that is pertinent to assist the Defenders in their dispute against the Pursuers.  The Pursuers’ claim over the Defenders’ temporary camping in Field 6300 on Sheet NT3469 of the Ordnance Survey Map, 1981 Edition, is that ‘the works [referring to the construction of the A68 Northern “Dalkeith” Bypass] may be delayed and substantial costs incurred’ (see Summons SD1438/05, Box 7, Article 5).  

2. On the 15th September 2005, Tavish Scott explained during Question Time in the Scottish Parliament, that, ‘The current alignment does not go through Dalkeith country park but passes to the north of it’ (see Parliamentary Question S2O-7547).  Referring to Summons SD1438/05, it clearly states that the Defenders are occupiers of land ‘which forms part of the property Known as Dalkeith Country Park’ (see page 4).  It is thus the Defenders’ opinion that Tavish Scott’s knowledge that the A68 Northern “Dalkeith” Bypass does not go through Dalkeith Country Park is pertinent to the dispute with the Pursuers since the Pursuers’ claim is that the Defenders’ temporary camping is delaying works on the Dalkeith Bypass even though Summons SD1438/05 clearly places the Defenders within the property of Dalkeith Country Park.

3. Furthermore, it is the Defenders’ opinion that Tavish Scott is able to provide valuable knowledge to further elaborate the ‘matter of urgency’ that the Pursuers state in their claim.  To the knowledge of the Defenders, planning permission for the removal of the historically listed wall along Salters Road has lapsed and planning permission for the settlement ponds necessary for the road works has yet to be applied for nor has the land they will be on been purchased.  The Pursuers state that to avoid delay to the works process, their claim is a ‘matter of urgency’.  However, there is little to no justification for this being considered a ‘matter of urgency’ if there is yet appropriate planning permission to carry out the works advocated by the Pursuers.
